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P-Wfe noved to anend the petitions to assert a
claimfor innocent spouse relief under sec. 6015(c) and

(f), 1.R C.  Subsequently, P-Wfe noved for summary
judgnent, and R conceded. P-Wfe now seeks litigation
costs under sec. 7430, |I.R C., on the basis that she

was the prevailing party and R s position was not
substantially justified and because she submtted a
qualified offer to Rand P-Wfe's liability was
determined to be less than if R had accepted her offer.

Held: Wile P-Wfe was the prevailing party, R
was substantially justified in opposing P-Wfe’s notion
to anmend the petitions to assert a claimfor innocent
spouse relief.

Hel d, further, R was not substantially justified
in continuing to oppose P-Wfe's claimfor relief after
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receiving a recomendation that P-Wfe be granted
relief fromR s office that specializes in sec. 6015,
|. R C., cases.

Hel d, further, P-Wfe submtted a qualified offer
under sec. 7430(c)(4)(E) and (g), |I.R C., during the
qualified offer period, and P-Wfe’'s liability was
determned to be less than if R had accepted the
qualified offer.

Hel d, further, R s concession was not a settl enent
for purposes of sec. 7430(c)(4)(E)(ii), I.RC

Karen L. Hawkins, for petitioner Rhita S. Lippitz.

Paul E. Shick, for the Estate of Charles Lippitz.

James M Klein, for respondent.

VEMORANDUM OPI NI ON

GOEKE, Judge: This matter is currently before the Court on
petitioner Rhita Lippitz’'s notion for the recovery of litigation
costs. In relevant part petitioner! alleged, and respondent
ultimately conceded, that she is entitled to relief under section
6015(c)? fromany additional joint liability determ ned for her
and her | ate husband Charles Lippitz for taxable years 1980

t hrough 1985. Petitioner noves for the recovery of litigation

For conveni ence, references to petitioner in the singular
are to Rhita Lippitz.

2Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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costs under section 7430 on the grounds that she is the
prevailing party and because the judgnment in this matter is |ess
than the liability woul d have been had respondent accepted
petitioner’'s qualified offer.® Because we find that respondent
was substantially justified initially in opposing petitioner’s
claimfor innocent spouse relief, we rule in part for respondent.
However, because it took too |l ong for respondent to concede the
i ssue and because petitioner’s liability pursuant to this Court’s
judgnent was |ess than her qualified offer and respondent’s
concession was not a settlenment, we also rule in part for
petitioner.

Backgr ound

These cases involve taxable years 1980 through 1985 and
relate to deficiencies determ ned by respondent that petitioner
and her | ate husband, Charles Lippitz, assigned incone taxable to
themto various trusts forned by M. Lippitz while he was a
practicing attorney. A separate petition was filed for each tax
year.4 Petitioners resided in Evanston, Illinois, at the tine

the petitions were filed. The cases were ultimtely consoli dated

3The parties agree no hearing on petitioner’s notion is
necessary.

4 Docket No. 35775-84 relates to tax year 1980; docket No.
45694-85 relates to tax year 1981; docket No. 360-87 relates to
tax year 1982; docket No. 37518-87 relates to tax year 1983;
docket No. 32365-88 relates to tax year 1984; and docket No.
27448-89 relates to tax year 1985.
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on July 22, 2003. For all but taxable year 1985, these cases
were cal endared for trial on February 12, 1990. The cases were
then continued. Petitioners’ case for taxable year 1985 was
first set for trial on Decenber 5, 1994.

M. Lippitz and respondent reached an “Agreenent For
Resol ving Remai ning Issues” in April 2003. According to
respondent, the only itenms that remained after this agreement was
signed were conputations, and then conpletion of a final
stipulation of settled issues and deci sion docunents. The
stipulation of settled issues and deci si on docunents were not,
however, filed wth the Court until Novenmber 1, 2006.

It was sonetine in 2003 when petitioner alleges she first
becane aware that respondent had asserted deficiencies in tax
agai nst her and M. Lippitz for tax years 1980 through 1985, and
that petitions on her behalf had been filed relating to the 1980
t hrough 1985 tax years. According to petitioner, prior to 2003,
the petitions filed on her behalf had been handl ed entirely by
M. Lippitz, and at various points as many as 10 different
| awers who had entered appearances for petitioner.

After M. Lippitz passed away in July 2004, petitioner hired
Karen Hawkins to represent her in Septenber 2004. M. Hawkins
ent ered her appearance as counsel for petitioner in Novenber
2004. On January 14, 2005, petitioner filed a notion to anend

the petitions to assert a claimfor relief under section 6015(c)
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and (f). Respondent opposed petitioner’s notion on grounds that
all issues had been settled in April 2003 and that it was too
|ate to assert such a claim

On July 1, 2005, petitioner sent to respondent a separate
letter for each of the docketed cases indicating that she was
making a qualified settlenent offer pursuant to section
7430(c)(4)(E) and (g). Petitioner offered to settle each case
for relief fromany additional joint liability under section
6015(c). In addition, petitioner offered to make a paynent of
$100 against any additional joint liability determ ned by
respondent for each of the tax years at issue. Respondent did
not respond to these offers.

On August 4, 2005, the Court granted petitioner’s notion for
| eave to anmend, and petitioner’s anended petitions were filed in
each docketed case. Respondent forwarded petitioner’s file to
the Internal Revenue Service C ncinnati Centralized | nnocent
Spouse Qperation (CCl SO for evaluation of her claim Petitioner
submtted a conpleted questionnaire to CCl SO and on Novenber 10,
2005, CCI SO determ ned that petitioner was entitled to conplete
relief fromany deficiencies asserted in the docketed cases. On
Decenber 5, 2005, respondent filed his answer denying
petitioner’s claimfor relief under section 6015.

CCl SO s determnation letter was eventual ly disclosed to

petitioner on April 3, 2006. On May 2, 2006, petitioner sent
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respondent another settlenent offer, this time offering to settle
for full relief under section 6015(c) from any additional joint
ltability. |In the sanme letter petitioner indicated to respondent
that she intended to file a notion for sunmary judgnent if
respondent did not agree to the settlenment. Respondent did not
agree to the settlenent, and on May 24, 2006, petitioner filed a
nmotion for summary judgnent.

On July 14, 2006, respondent noved for additional tine to
respond to petitioner’s notion and indicated an intention to
concede petitioner’s entitlenent to the relief recommended from
CCl SO Respondent sought additional time in order to pursue a
stipulation of settled issues reflective of his concession. At
this point, petitioner refused to enter into a stipulation of
settled issues. In a subsequent filing related to respondent’s
nmotion to extend tine, respondent indicated to the Court that he
in fact conceded the innocent spouse issue.

On Septenber 21, 2006, this Court determ ned that
petitioner’s notion for summary judgnent was noot because
respondent conceded. Petitioner now noves for the recovery of
litigation costs. Petitioner argues that for the period of July
28, 2004, to the present, she is entitled to an award of
l[itigation fees because she is the prevailing party and
respondent was not substantially justified. For the period July

2, 2005, to the present, petitioner argues that she is entitled
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to litigation fees because she is the prevailing party wthin the
meani ng of section 7430(c)(4)(E)(i), because the judgnment is |ess
than her qualified offer.

Di scussi on

A. Prevailing Party Generally

Section 7430(a) authorizes the award of reasonabl e
l[itigation costs paid or incurred in a court proceeding which is
brought by or against the United States in connection with the
determ nation, collection, or refund of any tax, interest, or
penalty under the Internal Revenue Code. The taxpayer nust
establish that she: (1) Is the prevailing party; (2) has
exhausted the available adm nistrative renedies; (3) has not
unreasonably protracted the court proceedings; and (4) has
clainmed litigation costs that are reasonable. Sec. 7430(a) and
(b)(1), (3). The taxpayer bears the burden of proving that these
requirenents are nmet. Rule 232(e). A taxpayer is generally the
prevailing party if the taxpayer substantially prevailed with
respect to either the anount in controversy or the nost
significant issue or set of issues. Sec. 7430(c)(4)(A) . Under
section 7430(c)(4)(B), even if the taxpayer neets the
requi renents of a prevailing party under section 7430(c)(4) (A,
the taxpayer will not be treated as a prevailing party if the
Comm ssioner’s position in the proceedi ng was substantially

justified.
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In general, the Comm ssioner’s position is substantially
justified if, based on all of the facts and circunstances and the
| egal precedents relating to the case, the Conmm ssioner acted

reasonably. Pierce v. Underwood, 487 U.S. 552 (1988); Sher v.

Comm ssioner, 89 T.C. 79, 84 (1987), affd. 861 F.2d 131 (5th G

1988). In other words, to be substantially justified, the
Commi ssioner’s position nmust have a reasonable basis in both | aw

and fact. Pi erce v. Underwood, supra; Rickel v. Conm ssioner,

900 F.2d 655, 665 (3d Cr. 1990), affg. in part and revg. in part
on other grounds 92 T.C. 510 (1989). A position is substantially
justified if the position is “justified to a degree that could

satisfy a reasonable person.” Pierce v. Underwood, supra at 565

(construing simlar |anguage in the Equal Access to Justice Act).
Thus, the Comm ssioner’s position may be incorrect but
nevert hel ess be substantially justified “*if a reasonabl e person

could think it correct’”. Maggie Mgnt. Co. v. Commi ssioner, 108

T.C. 430, 443 (1997) (quoting Pierce v. Underwood, supra at 566

n. 2).

The relevant inquiry is whether the Conmm ssioner’s position
was reasonabl e given the available facts and circunstances at the
time that the Comm ssioner took his position, as well as any

applicable | egal precedents. 1d. at 443; DeVenney v.

Conmm ssioner, 85 T.C. 927, 930 (1985). The fact that the

Comm ssi oner eventually concedes or | oses a case does not
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establish that his position was unreasonable. Estate of Perry v.

Comm ssi oner, 931 F.2d 1044, 1046 (5th Gr. 1991); Sokol v.

Comm ssioner, 92 T.C. 760, 767 (1989). However, the

Commi ssioner’s concession is a factor to be consi dered. Power s

v. Comm ssioner, 100 T.C 457, 471 (1993), affd. in part, revd.

in part and remanded on another issue 43 F.3d 172 (5th Gr
1995) .

Respondent argues that petitioner should not be treated as
the prevailing party because respondent’s position was
substantially justified. The first opportunity respondent had to
take a position with respect to petitioner’s claimfor innocent
spouse relief was in response to petitioner’s notion to anmend the
petitions. Respondent opposed petitioner’s notion on the grounds
that the matter had been litigated for al nbst 20 years and that
all the issues in the matter had been resol ved by agreenent of
the parties in April 2003. Respondent argued that petitioner
shoul d be bound by that agreenent. After we allowed petitioner
the opportunity to anmend her petitions to assert innocent spouse
relief, respondent denied petitioner’s new allegations.?®

We find respondent’s initial position wth respect to
petitioner’s claimfor innocent spouse relief in opposing the

nmotion to anmend to have been substantially justified. Reason

SRespondent deni ed petitioner’s new factual allegations for
| ack of information and denied petitioner’s |egal concl usions
general ly.
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suggests that it would have been difficult for M. Lippitz to
litigate a joint personal tax liability for nearly 20 years and
not, at sonme point, have alerted petitioner to the fact that such
a litigation was ongoing. Mreover, after |earning of the
outstanding litigation, petitioner took at |east a year to seek
| eave to anmend her petitions. Finally, respondent believed he
had resolved all of the issues in the matter by an agreenent
reached in April of 2003.° Thus, we find respondent’s position
opposing petitioner’s notion to anend to have been reasonabl e.

Wi | e respondent’ s position was reasonable at the start, it
does not necessarily follow that respondent’s position continued
to be reasonable, especially when additional facts cane to |ight.
On Novenber 10, 2005, CClI SO issued a determnation letter
recommendi ng that petitioner be granted innocent spouse relief.
Despite CCl SO s determ nation, respondent persisted in his denial
of petitioner’s claimand filed his answer to this effect.
Respondent does not point to any substance, such as an error in
CCl SO s determ nation or other |egal or factual basis, upon which

he mai ntained his denial of relief. Pi erce v. Underwood, supra

at 565. Instead, respondent sinply maintains that he needed to

develop nore fully the facts related to petitioner’s claim

W note that while petitioner denied being bound by the
April 2003 agreenent, she did not deny her know edge of the
l[itigation or the agreenent at the tinme it was reached. |nstead
petitioner has averred, vaguely, that she did not |earn of the
l[itigation until “sonetinme in 2003”.
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Respondent was free to do so; however in the absence of any | egal
or factual basis to nmake his position reasonable, he did so at
his peril. W find that respondent was not substantially
justified in denying petitioner’s claimfor relief after
receiving CCl SO s recommendation for relief and filing his answer
to petitioner’s anended petitions.

B. Qualified Ofer

Under section 7430(c)(4)(E) a party shall also be treated as
the prevailing party if “the liability of the taxpayer pursuant
to the judgnment in the proceeding (determ ned w thout regard to
interest) is equal to or less than the liability of the taxpayer
whi ch woul d have been so determned if the United States had
accepted a qualified offer of the party under subsection (g).”
The qualified offer provision of section 7430(c)(4)(E) applies

w thout regard to whether respondent’s position in the matter is

substantially justified.” See Haas & Associ ates Accountancy

Corp. v. Conmm ssioner, 117 T.C. 48, 59 (2001), affd. 55 Fed.

Appx. 476 (9th Cir. 2003); MGowan v. Conmm ssioner, T.C. Meno.

2005- 80.

'Sec. 7430(c)(4)(E)(iv) provides that the qualified offer
subpar agraph “shall not apply to a party which is a prevailing
party under any other provision of this paragraph.” For the
period prior to respondent’s answer to the anmended petitions,
petitioner was not a prevailing party with respect to any of the
docketed cases. Thus, it is necessary to determ ne whet her
petitioner was a prevailing party based on having submtted a
qualified offer during the period prior to respondent’s answer.
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A qualified offer is defined in section 7430(g)(1) as a
witten of fer which:

(A) is made by the taxpayer to the United States
during the qualified offer period;

(B) specifies the offered anount of the taxpayer’s
ltability (determ ned without regard to interest);

(C is designated at the tinme it is nade as a
qualified offer for purposes of this section; and

(D) remains open during the period begi nning on

the date it is made and ending on the earliest of the

date the offer is rejected, the date the trial begins,

or the 90th day after the date the offer is made.
Respondent argues that petitioner’s offers were not qualified
of fers because they were not made during the qualified offer
peri od and because they do not specify the anmount of petitioner’s
liability.®

1. Qualified Ofer Period

Respondent argues that petitioner’s offers could not be a
qualified offer because they were not nade within the qualified
offer period. The qualified offer period begins on the date
respondent inforns the taxpayer of a proposed deficiency and
“ending on the date which is 30 days before the date the case is

first set for trial.” Sec. 7430(g). Respondent interprets this

8 Respondent does not argue, and thus we do not consider,
that petitioner’s offer not be considered a qualified offer
because petitioner failed to provide respondent with the
substantiation and | egal and factual argunents necessary for
i nformed consideration of petitioner’s claimfor relief as
requi red by sec. 301.7430-7(c)(4), Proced. & Adm n. Regs.
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provision to nean that if a case is not renoved fromthe tria
cal endar nore than 30 days before the case is set for trial, then
a continuance will not serve to extend the qualified offer
period. Sec. 301.7430-7(c), (e), Exanple (13), Proced. & Adm n.
Regs. Respondent thus concl udes, pursuant to section 301. 7430-
7(e), Proced. & Adm n. Regs., that because all but one of
petitioner’s docketed cases were not renoved fromthe trial
cal endar nore than 30 days before the date set for trial, the
qualified offer period for those cases expired before
petitioner’s offers.

Petitioner, on the other hand, argues that it is possible to
interpret the qualified offer period to nean 30 days before the
case is first set for trial after the effective date of the
enact nent of section 7430(c)(4)(E) and (g9). Thus, according to
petitioner, the relevant question is whether Congress intended
t axpayers such as petitioner to enjoy the benefit of the
qualified offer provision when their case had been cal endared for
trial and then continued | ong before the Code was anmended to add
the qualified offer rule.

Congress defined the qualified offer period as “endi ng on
the date which is 30 days before the date the case is first set
for trial.” Sec. 7430(g)(2). Further, Congress made section
7430(c)(4)(E) effective for costs incurred nore than 180 days

after enactnment (July 22, 1998). Internal Revenue Service
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Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3101(g), 112 Stat. 685, 729. It is apparent Congress understood
the qualified offer provision would apply to cases al ready
pendi ng before the Court. However, if Congress intended the
qualified offer period to extend to the first tinme a case was set
for trial after enactnment, it did not say as nmuch. W strictly
construe in favor of the Government the waiver of sovereign

immunity in section 7430. Sinpson v. Conm ssioner, T.C Meno.

1995-194; see Ardestani v. INS 502 U S 129, 137 (1991).

Accordingly, the qualified offer period had expired at the
time petitioner submtted her qualified offer with respect to
t axabl e years 1980 through 1984. However, respondent concedes
that petitioner submtted an offer within the qualified offer
period with respect to taxable year 1985.

2. \Wether the Ofer Cearly States the Anount Ofered

Respondent next argues that petitioner’s alleged qualified
offer fails because petitioner did not clearly specify the anmount

being offered.® Section 301.7430-7(c)(3), Proced. & Admi n.

Respondent did not argue that petitioner’s offer was in bad
faith or |lacked a reasonable relationship to the anount in issue.
See Auqust v. Delta Air Lines, Inc., 600 F.2d 699, 702 (7th G
1979), affd. on other grounds 450 U. S. 346, 355 (1981) (“The
pl ain | anguage of * * * [Fed. R Civ. P. 68] makes it unnecessary
to read a reasonabl eness requirenent into the Rule.”). Although
the plain | anguage of sec. 7430 does not include any requirenent
that a taxpayer’s qualified offer be made in good faith or with a
reasonabl e relationship to the amount in controversy, respondent
did not raise the issue, and we do not consider it here.
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Regs., provides that a qualified offer “specifies the offered
anmount if it clearly specifies the anount for the liability of
the taxpayer * * *.  The offer may be a specific dollar anmount of
the total liability or a percentage of the adjustnments at issue
in the proceeding at the tine the offer is made.” The specified
anount “nmust be an amount, the acceptance of which by the United
States will fully resolve the taxpayer's liability, and only that
ltability * * * for the type or types of tax and the taxable year
or years at issue in the proceeding.” |I|d.

Petitioner sent respondent a letter for each of the years at
issue offering to settle the case. Petitioner’s offers included
the followmng terns of settlenment for each year

1. Any adjustnment the Service proposes to make

with respect to the [1985] joint tax return filed by

t axpayer and her husband shall not be made with respect

to Rhita S. Lippitz.

2. The taxpayer shall be granted relief from any
additional joint liability, inits entirety, pursuant

to RC § 6015(c).

3. Solely for purposes of this qualified offer,

Rhita S. Lippitz shall make a paynent of $100. 00

agai nst any final adjustnent determ ned by Decision or

Stipulation with respect to the joint tax return for

the [1985] tax year.

4. No other adjustnents shall be made in

connection with the [1985] income tax return as it

relates to Rhita S. Lippitz.

We find petitioner’s offer to clearly state the anmount offered.
Petitioner offered to settle each docketed case for relief from

any additional joint liability pursuant to section 6015(c). In
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addition, petitioner offered to nake a paynent of $100 agai nst
any final adjustnment determned with respect to the joint tax
return for each of the years at issue. Thus, we find clear that
petitioner was offering to settle the petitions by paying $100
for each tax year and being relieved of any additional joint
liability under section 6015(c).

3. Wiether Respondent’s Concession |Is a Settl enent

Finally, with respect to petitioner’s qualified offer,
respondent argues that petitioner cannot be a prevailing party
under section 7430(c)(4)(E) because this matter was resolved by a
settlement. Section 7430(c)(4)(E)(ii) provides that the
qualified offer rule shall not apply to “any judgnent issued
pursuant to a settlenent”. After petitioner filed a notion for
partial summary judgnment, respondent indicated to the Court that
he was conceding petitioner’s entitlenent to i nnocent spouse
relief under section 6015(c).1° Respondent argues that his
concessi on neans that judgnent was entered pursuant to a
settl enent.

Respondent interprets section 7430(c)(4)(E)(ii) to nean that
the qualified offer provision does not apply where a taxpayer’s
l[tability “is determ ned exclusively pursuant to a settlenent”.

Sec. 301.7430-7(a), Proced. & Adm n. Regs. Previously, in

d adden v. Conm ssioner, 120 T.C. 446 (2003), we addressed

petitioner’s notion was then deni ed as noot.
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whet her a settlenent follow ng several |egal determ nations
precl uded the recovery of litigation fees pursuant to section
7430(c)(4)(E). In dadden, only after the parties litigated, and
this Court and the Court of Appeals for the Ninth Grcuit
deci ded, legal issues integral to the adjustnents at issues were
the parties able to enter into a settlenent agreenent. W found
t hat judgnment was not entered “exclusively” pursuant to the
settlement. We have not, however, previously had the opportunity
to address facts such as those before us to deci de whet her
respondent’s concession of an issue constitutes a settlenent for
pur poses of section 7430(c)(4)(E)(ii).

We apply the ordinary nmeaning of the term*“settlenment” as
used in section 7430 and find that respondent’s concession in

this case was not a settlenment. See Med. Transp. Mgnt. Corp. V.

Comm ssi oner, 127 T.C. 96, 101 (2006); Pioneer Inv. Servs. Co. V.

Brunsw ck Associates Ltd. Pship., 507 U S. 380, 388 (1993)

(“Courts properly assune, absent sufficient indication to the
contrary, that Congress intends the words in its enactnents to
carry ‘their ordinary, contenporary, common neaning .” (quoting

Perrin v. United States, 444 U S. 37, 42 (1979))).

On the facts before us, we find respondent’s concessi on was
not a settlenment. Petitioner first submtted her qualified offer
to respondent on July 1, 2005. This offer would have resol ved

the asserted deficiencies against petitioner for an increase in
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her liability of $100 for each of the taxable years at issue.
Respondent did not respond to petitioner’s offer. Later, after
receiving the recomendati on of respondent’s CCl SO office that
she was entitled to i nnocent spouse relief, petitioner again
submtted a settlenment offer to respondent. This tine,
petitioner offered to settle the case for full relief fromthe
asserted liabilities under section 6015(c). |In the sane letter,
petitioner infornmed respondent that in the absence of an
agreenent resolving the matter, she intended to nove for sunmary
judgnent. Respondent did not accept petitioner’s offer.

| nst ead, respondent offered to settle the matter if the agreenent
i ncluded a statenent by petitioner that she had no interest in
the assets of the trusts.

True to her word, in the absence of respondent’s accepting
her offer, petitioner filed a notion for partial sunmary
judgnent. On the day after respondent was to file a response to
petitioner’s notion, respondent instead filed a notion for
additional tinme in which he expressed his intent to concede. 1In
the light of petitioner’s nultiple offers to settle and event ual
di spositive notion, we find respondent’s concession occurred too
late to be treated as a settlenent.

This is not to say that in all cases a concession could not
be a settlenent. W can inmagi ne scenari os where a concession

woul d be difficult to differentiate froman agreenent to settle.



- 19 -

However, that is not the case here. It was not until after
petitioner actively litigated the issue—by filing a notion for
summary j udgnent —t hat respondent conceded she was entitled to
i nnocent spouse relief. W find this akin to a concession after
trial.

We do not believe Congress intended to grant respondent the
[atitude to wait until just before the resolution of a
di spositive notion, or the end of a trial to concede a matter and
still benefit fromthe settlement exclusion of section
7430(c)(4)(E). Section 7430 was designed to emul ate Rul e 68 of
the Federal Rules of G vil Procedure and encourage settlenment by
inmposing litigation costs on the party unwilling to settle.

d adden v. Conmi ssioner, supra at 450. Respondent was unw | |ing

to settle this case on the ternms and at the tinmes offered by
petitioner. Respondent cannot sidestep the consequences of such
refusal by conceding the issues after petitioner had effectively
presented the case for disposition by the Court.

C. Net Worth Requirenents

Respondent al so argues that petitioner has not established
that she neets the net worth requirenments required to claim
litigation fees. To qualify for an award of litigation costs,

t he prevailing taxpayer cannot have a net worth that exceeded $2
mllion at the tinme the petition was filed. Sec.

7430(c) (4)(A)(ii);: 28 U S. C sec. 2412(d)(2)(B) (2000).
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Petitioner has filed affidavits averring that her net worth was
less than $2 mllion at the tinme her anended petitions were filed
as well as when the original petitions were filed. W find
petitioner’s subm ssions to be credible, and respondent has
of fered no evidence to contradict petitioner’s statenents.
Accordingly, we are satisfied that petitioner neets the net worth
requirenents.

D. VWhet her Petitioner Protracted the Proceedi ngs

Respondent argues that petitioner is not entitled to an
award of litigation costs because she unreasonably protracted the
proceedi ngs. Sec. 7430(b)(3) (“No award for reasonable * * *
costs may be nade * * * with respect to any portion of the * * *
court proceeding during which the prevailing party has
unreasonably protracted such proceeding.”). Respondent faults
petitioner for not conplying with a summons originally dated
Cctober 5, 1987. Respondent attenpted to resurrect the sunmons
in January 2006, in a letter to petitioner.

According to respondent’s records, the summons issued to
petitioner was served by |eaving a copy at the abode of M.

Li ppitz. The other evidence before the Court suggests that

bef ore 2003, petitioner was not in a position to play an active
role in responding to the sunmons in question. Accordingly, we
cannot find fault in petitioner’s failure to conply with the 20

year old summons where there is no evidence that petitioner even
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knew of the summons until January 2006. We find that petitioner
has not unreasonably protracted the proceedi ngs.

E. Reasonabl e Litigation Costs

Finally, respondent argues that the fees clainmed by M.
Hawki ns are unreasonable. W agree with respondent that no
departure fromthe statutory rates is called for in this case.

The award of attorney’s fees under section 7430 is generally
limted to the statutory rate!® “unless the court determ nes that
* * * g special factor, such as the limted availability of
qualified attorneys for such proceeding, the difficulty of the
i ssues presented in the case, or the local availability of tax
expertise, justifies a higher rate.” Sec. 7430(c)(1)(B)(iii).

Ms. Hawkins clainms that an upward departure to her billing
rate of $350 an hour is warranted because of her extensive
experience dealing with innocent spouse relief and because the 10
| awers who had previously represented petitioner were unable to
obtain such relief. Wiile we do not question that Ms. Hawkins
has a wealth of experience that in some case mght justify an
upward departure fromthe statutory rate, this is not such a
case.

We find nothing particularly conplex about the |law or the

“An award for fees incurred in 2004 and 2005 is linmted to
$150 per hour. Rev. Proc. 2003-85, sec. 3.33, 2003-2 C. B. 1184,
1190; Rev. Proc. 2004-71, sec. 3.35, 2004-2 C.B. 970, 976. An
award of fees incurred in 2006 is limted to $160 an hour. Rev.
Proc. 2005-70, sec. 3.36, 2005-2 C.B. 979, 985.
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facts of petitioner’s claim M. Hawkins noved to anend the
petitions and asserted a claimfor innocent spouse relief under
section 6015(c). M. Hawkins, on behalf of petitioner, sent
respondent two offers to settle the case and asked t hat
petitioner’s claimbe evaluated by CCl SO Upon respondent’s
failure to settle the case and upon recei pt of CCl SO s

determ nation, Ms. Hawkins drafted and filed a notion for parti al
summary judgnment arguing that, in accordance with CCl SO s

determ nation, there was no evidence to suggest that petitioner
had any actual know edge of the erroneous itens. Respondent was
ultimately unable to discover facts supportive of his position
that petitioner did have know edge of the itens giving rise to
the deficiency. Thus, while M. Hawkins achi eved a successful
result for her client, there is nothing that convinces this Court
that a simlar result would not al so have been achi eved by an
attorney with a nore limted know edge of the Internal Revenue
Code, generally, and section 6015, specifically. Accordingly, we
find no reason to depart fromthe statutory rate.

Further, as respondent points out, it appears M. Hawkins
billed her client for associate tinme at $125 an hour but seeks
recovery of fees for her associate at $150 an hour. W find that
petitioner is only entitled to recover fees for the anount

actually incurred for the associate s tine.



F. Concl usi on

We find that petitioner is entitled to an award of
l[itigation costs for all of the docketed cases fromthe date
respondent filed his answer to the anended petitions, as
petitioner was the prevailing party, and respondent was not
substantially justified. Petitioner is also entitled to an award
of litigation costs for the period before respondent filed his
answer, on the basis that petitioner submtted a qualified offer
for taxable year 1985, and petitioner’s liability for 1985 was
found by this Court to be less than if respondent had accepted
this offer. W note, however, that the record is insufficient to
di stinguish petitioner’s litigation costs related to the 1985 tax
year fromthose related to the 1980 through 1984 tax years.
Petitioner will bear the burden of denonstrating which costs
incurred between the qualified offer and respondent’s answer
shoul d be allocated to the 1985 tax year. Additionally,
petitioner is entitled to an award of the costs associated with

the current notion. See Conmi ssioner, INS v. Jean, 496 U S. 154,

161- 162 (1990).
To reflect the foregoing,

An appropriate order will be

i ssued.



